used in minimum contacts analysis. 5 However sound such advice may be, the Supreme Court has ignored it. Rather than discarding any of the test's factors, the Court has regularly added new factors in a process of gradual accumulation, each addition aggravating the test's ambiguity and complexity.
In this Essay, I suggest several steps to improve the Supreme Court's approach to minimum contacts analysis. Though they necessitate some modification of current doctrine, these steps require neither radical alteration of the test's current factors nor abandonment of any of its purposes. I propose a new way of looking at the Court's minimum contacts analysis that better explains and integrates the factors, temporal perspectives, and purposes that presently figure in the analysis. My approach draws on criminal law, analogizing a state's imposition of the burdens of jurisdiction to its imposition of a criminal sanction. It sees the minimum contacts doctrine as driven by two goals-individual desert and social utility-with quite different temporal orientations and criteria. This approach uses one group of factors that adopts an ex post viewpoint looking back to the time before initiation of litigation (for example, the defendant's past conduct and mental state) to assess whether the defendant deserves imposition of the burden of the forum's exercise of jurisdiction. It collects in a second group factors that adopt an ex ante viewpoint looking forward to the time after initiation of the litigation (for example, efficiency and party convenience) and uses them to determine whether the forum's exercise of jurisdiction will prove socially useful.
While Part I asks the Court to reconsider the impulses behind the minimum contacts factors it already uses, Parts II, IlI, IV, and V argue that the Court should change how it handles those factors. In Part II, I suggest a way to restate the purposes animating the minimum contacts doctrine. In Part Ill, I examine the Court's chaotic treatment of mental state in its minimum contacts cases and suggest that its jurisprudence may be improved through the use of clearer distinctions among various types of mental state, greater consistency in identifying the focal point of the mental state inquiry, and the adoption of a purely objective standard.
Like criminal punishment imposed by the state on an individual, which can range in severity from probation to capital punishment, the burden a state imposes on a defendant when it requires her to defend away from home can vary dramatically in severity. In Part IV, I maintain that the Court [Vol.
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Desert, Utility, and Minimum Contacts needs to recognize the significance of the wide variability in the potential severity of this burden by requiring proportionality, as it does with criminal punishment, between the degree of burden imposed on the defendant and the degree of justification required by the minimum contacts test. In other words, the minimum contacts test should openly adopt a relative rather than an absolute standard, a sliding scale in which the degree of justification required varies in direct proportion to the degree of burden imposed. Such a proportionality requirement would compel the Court to examine in detail the practical impact on the defendant of the forum's assertion of jurisdiction, something it does not presently do.
An important remaining issue is how to integrate desert and utility, with their distinct perspectives and criteria, into a single minimum contacts test. In Part V, I address this issue and argue that the Supreme Court's failure to acknowledge and address the basic tension between desert and utility is a primary source of incoherence in its minimum contacts cases. I urge the Court to address this issue openly and to use some form of mixed theory to balance the tension that can arise between desert and utility, as scholars have done to accommodate a similar tension between desert and utility in criminal law. In Part V, I propose a possible mixed theory that I suggest makes the best sense of the ingredients found in current minimum contacts doctrine.
I. DESERT AND UTILITY
This Essay claims that substantive criminal law concepts such as desert, mens rea, and proportionality offer a vantage point from which to gain a fresh perspective on why the minimum contacts doctrine seems so muddled and how it might be clarified. It relies on a seemingly implausible analogy-a comparison that at first blush seems more arbitrary than apt. We are accustomed to using these criminal doctrines to grapple with issues such as the death penalty and the imposition of harsh prison terms on drug offenders. Initially, it seems a bit awkward to draw on them in addressing less dramatic issues such as the appropriateness of requiring a New York Audi dealer to defend a tort action in Oklahoma or a Michigan Burger King franchisee to defend a breach of contract action in Florida. If one is to choose an area of substantive law from which to bootleg ideas to aid minimum contacts doctrine, civil subjects such as tort or contract law would seem more fitting. Indeed, there are good reasons to be wary of a comparison between criminal law and minimum contacts. The criminal law doctrines discussed in this Essay are substantive, while minimum contacts is quintessentially procedural. These criminal doctrines are used to determine the imposition of criminal liability. The minimum contacts test, by contrast, does not directly address the ultimate imposition of liability, either criminal or civil. It simply controls whether an individual may be exposed to potential civil liability by being required to participate in a lawsuit. Finally, substantive criminal law doctrines and the minimum contacts test exist and function in two distinct legal arenas, criminal and civil. They share some common features, such as the same evidence rules, but they also have many important differences, such as the ultimate sanctions available and distinct burdens of proof.
Despite these seeming incongruities, and perhaps in large measure precisely because of them, these comparisons between minimum contacts doctrine and criminal law demonstrate the need to look in a fresh way at a doctrine quite familiar in its failings. The novel and seemingly arbitrary connection between criminal law doctrines and minimum contacts goes to the heart of the Supreme Court's fumbling in its minimum contacts cases. It reveals an uncanny and instructive resemblance between the assessment of substantive criminal liability and the procedural calculus involved in determining a just and pragmatic approach to state court jurisdiction over nonresident defendants.
On reflection, the resonance between these two seemingly disparate areas of law is not so surprising. Both areas deal with the exercise of government power over an individual and the need to resolve a tension between the one and the many, the individual and the state. The resemblance in legal doctrines responding to these common issues reflects not only shared intuitions about how government should treat individuals but also the application of general philosophical viewpoints that may be applied to many legal rules, not just those dealing with criminal punishment and jurisdiction. Both criminal desert theory and minimum contacts doctrine, for example, emphasize a reciprocity between the benefits received by an individual from a government and the burdens that a government may legitimately impose on an individual. This shared focus simply reflects the application in two quite different contexts of what political philosophers describe more generally as a "benefaction principle." 7 And the competitions one finds between desert and utility in criminal law and minimum contacts are simply instances of the rivalry one finds in moral philosophy and law between deontological, rights-oriented [Vol. 108: 189 Desert, Utility, and Minimum Contacts perspectives and consequentialist, utilitarian perspectives. 8 The advantage of analogizing to criminal law is that these tensions are more dramatically and clearly illustrated and our moral intuitions about desert and proportionality more clearly developed in the criminal than in the jurisdictional setting.
A. Current Doctrine
To assess my argument for the explanatory power of the criminal law analogy in clarifying the muddle of minimum contacts doctrine, it is necessary first to examine that muddle. To help my civil procedure class track the minimum contacts test's expansion, I ask them to keep a cumulative list of factors that the Court claims to use in determining the validity of a state court's assertion of jurisdiction over a nonresident defendant. When finished, the list typically looks like this: This motley assortment of factors-ranging from the mental state of the defendant to foreign policy-presents a challenge to the construction of a coherent minimum contacts test. Grouping these jumbled factors by temporal viewpoint helps give them some coherence. Factors such as the 8. For a description of competing intrinsic and instrumental approaches to due process, see defendant's conduct and mental state reflect a retrospective (i.e., ex post) viewpoint that looks back from the initiation of the lawsuit. Others factors such as efficiency and the plaintiff's convenience reflect a prospective (i.e., ex ante) viewpoint that looks forward from initiation of the lawsuit. Regrouped according to temporal viewpoint, the factors appear as follows: FIGURE 2. CURRENT 
A History of Accumulation
Those who find more coherence than confusion in minimum contacts doctrine often describe its history as an evolution 9 and refinement" 0 of the test. In my view, however, the Supreme Court's succession of minimum contacts cases reveals a process more aptly described as accumulation than evolution or refinement. Evolution and refinement suggest not just change but improvement." Though the test has clearly grown more complex over the years, its murkiness and the constant criticism to which it has been subjected suggest that this complexity has hampered rather than improved the test. Evolution and refinement also convey a sense of leaving something behind, shedding inferior adaptive traits, distilling out imperfections. 2 Unlike the automobile, the design of which evolved from a state of crudeness to refinement as it abandoned the carburetor for fuel injection and drum for disk brakes, the minimum contacts test is like an old house whose owners continually added furniture over the years without discarding any old items.
International Shoe Co. v. Washington 3 provides the foundation for the test's accumulation of factors. Using an almost exclusively ex post viewpoint, that opinion focuses primarily on the defendant's past conduct, referred to as its "activities," 4 such as employing forum residents, renting forum property, and shipping products to the forum. It mentions other retrospective factors, such as forum-related benefits received by the defendant and the relation between the defendant's conduct and the plaintiff's claim, but gives them scant attention. International Shoe contains only a trace of a prospective component. It states that an "estimate of the foreshadowed two persistent problems in minimum contacts doctrine: the unexplained addition of new factors and the inconsistent shifting of temporal viewpoint. As in International Shoe, the opinion in Travelers considers retrospective factors such as the conduct of the defendant insurance company. But unlike International Shoe, it blends ex post and ex ante viewpoints and gives equal attention to prospective factors never mentioned in International Shoe, including the forum's interest in regulating the defendant's conduct, the plaintiffs' inconvenience in using an alternate forum, and the likely location of witnesses." 8 Justice Black, author of the Travelers opinion, complained in a separate opinion in International Shoe that the minimum contacts test's criteria were "vague."' 19 In Travelers, Justice Black exploited that vagueness to add several new factors without acknowledgment or justification. All Justice Black had to say about these new factors was that some of them "have been given great weight in 15. Id 
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forum State." '24 It is not clear from the opinion whether Justice Warren intended to treat the defendant's mental state as a distinct factor, since elsewhere in the Hanson opinion he mentioned only conduct-using words such as "activity" and "act" or "acts" -without referring to an accompanying mental state. Nonetheless, this passage gave rise in later cases to the "purposeful availment" requirement and added the defendant's mental state to the list of minimum contacts factors. Again, a new factor was added to the test without acknowledgment, justification, or integration.
The 27 In Asahi Metal Industry Co. v. Superior Court," by contrast, the resolution of the minimum contacts issue turns on prospective factors. Unable in Asahi to muster a majority on the adequacy of the retrospective components, the Court for the first time resolved a case on purely prospective grounds. 29 Thus, in the roughly forty years from International Shoe to Asahi, the Court transformed the prospective side of the minimum contacts formula from a single factor of little apparent significance in International Shoe to multiple factors capable on their own, as in Asahi, of defeating a state's exercise of jurisdiction.
The pattern of casually adding new factors-both retrospective and prospective-repeats in other cases, resulting in the cumulative list that appears in Figures 1 and 2 
Retrospective Justice vs. Prospective Utility
As this brief survey of the Supreme Court's minimum contacts cases demonstrates, a central problem in making sense of current minimum contacts doctrine is the lack of a clear foundation to anchor and explain its amorphous conglomeration of factors and use of different tempbral viewpoints. I suggest grounding the test in two principles: desert and utility. Desert anchors and explains the retrospective factors; utility anchors and explains the prospective factors. These principles give each cluster of factors a unifying focal point and provide the entire minimum contacts test with two distinct focal points. Explicit articulation of these principles also helps reveal the latent tension in personal jurisdiction between individual desert and collective utility, a tension current minimum contacts doctrine masks. A brief explanation of the source of this approach aids in understanding it.
Different philosophical paradigms compete to explain the underlying purposes of criminal and tort law. One paradigm, to which I refer as retrospective justice, looks to the past, focuses on individual actors, and uses noninstrumental moral criteria. This viewpoint, which in criminal law is often labeled "just deserts," sees retribution as the proper driving force behind criminal punishment.' M On this view, criminals should be punished because they deserve it based on past wrongdoing, not because punishment may provide some future benefit to society (such as reducing future crime) by incapacitating or deterring criminals. Just deserts uses a retrospective point of view and metes out punishment in proportion to the defendant's crime. This calculation is based on criteria of individual accountability such as the blameworthiness reflected in the defendant's conduct and mental state. In tort law, the retrospective justice paradigm is often called 33 "corrective justice." 35 Like the retributivists in criminal law, corrective justice proponents use a retrospective viewpoint, looking back at the respective moral rights and responsibilities of individual actors, to determine the distribution of tort liability. In both criminal law and torts, the retrospective justice paradigm is essentially historical, seeking to achieve what is "just"-and to prevent what is "unjust"-based on moral intuitions about past events and the roles of particular individuals in those events.
The competing viewpoint, to which I refer as the prospective utility paradigm, looks to the future rather than the past. It focuses on the interests of society rather than on the rights or responsibilities of individuals and uses instrumental rather than moral criteria. It sees criminal law as an instrument to advance society's interests and metes out punishment according to whether that punishment will be socially useful. For example, if crime prevention is the criminal justice system's primary goal, then punishment is justified if it reduces future crime through deterrence, rehabilitation, or incapacitation. 3 6 This viewpoint also sees tort law as an instrument for achieving various collective social goals such as deterrence or cost-spreading. 37 In both criminal law and torts, the prospective utility paradigm is essentially predictive rather than historical, seeking what will be useful to society in the future rather than the just treatment of individuals based on the past.
In the seeming chaos of the accumulation of factors and shifting temporal viewpoints found in the minimum contacts cases, one can perceive crude versions of both the retrospective justice and the prospective utility paradigms at work on the task of justifying a state's assertion of jurisdiction over a nonresident defendant. The retrospective component of the minimum contacts doctrine may be viewed as corresponding to the retrospective justice paradigm in that it seeks to justify the imposition of [Vol. 108:189 jurisdiction based on past events, focuses on the individual, and finds relevance in its appeal to society's moral intuitions about personal responsibility and accountability. Similarly, the prospective component of the minimum contacts test may be viewed as corresponding to the prospective utility paradigm in that it looks forward, approaches jurisdiction as an instrument for achieving social goals, and finds its relevance in its appeal to society's sense of pragmatism.
I suggest bringing these competing paradigms out of the shadows so that minimum contacts doctrine can benefit from the structure, order, and explanatory power they provide. Bringing these frameworks into the light will also help to address directly the problems that they may raise, including their potential incompatibility.
Desert and Minimum Contacts' Retrospective Component
Why should retrospective factors such as an out-of-state defendant's past conduct or mental state have any bearing on the validity of a state exercising jurisdiction over the defendant? Why not simply measure the validity of jurisdiction according to prospective factors, such as party convenience or efficient use of judicial resources?
Though retrospective factors provided the original building blocks for minimum contacts analysis, the case law does not explicitly answer these questions. International Shoe brings a realist attitude to the notions of ''presence" and "consent' that had dominated jurisdictional analysis prior to the minimum contacts doctrine, treating them as formalist abstractions and looking beyond them to the underlying "contacts." 3 But International Shoe does not press further to ask why the contacts themselves are significant. Nor has the Court offered any explicit explanation of their significance in later cases. In retrospect, the Court seems simply to have replaced the formalist abstractions of presence and consent with a different abstraction: contacts. To say that the corporation is so far "present" there as to satisfy due process requirements, for purposes of taxation or the maintenance of suits against it in the courts of the state, is to beg the question to be decided. For the terms "present" or "presence" are used merely to symbolize those activities of the corporation's agent within the state which courts will deem to be sufficient to satisfy the demands' of due process. Id. at 316-17. Regarding consent, the Court stated:
True, some of the decisions holding the corporation amenable to suit have been supported by resort to the legal fiction that it has given its consent to service and suit, consent being implied from its presence in the state through the acts of its authorized agents.... But more realistically it may be said that those authorized acts were of such a nature as to justify the fiction. Id. at 318.
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The Yale Law Journal The Court's failure to explain the relevance of the retrospective factors to jurisdictional validity may be explained by the intuitive appeal such factors have to our sense of "fairness" or "justice." Their relevance may seem so obvious as to make it unnecessary to articulate explicitly the reasoning that underlies that sense of relevance. In teaching civil procedure, for example, I have found that retrospective factors such as the conduct and mental state of the defendant and effects caused by the defendant in the forum strongly appeal to many students as highly relevant in justifying a state's assertion of jurisdiction over a nonresident. But it is often difficult for those students, as it has been for the Justices of the Supreme Court, to articulate the basis for that intuition other than in abstract terms such as justice and fairness. This combination of intuitive appeal and difficulty in articulating the basis for that appeal resonates with my observations of the experience of students of criminal law in confronting retribution and related nonconsequentialist views toward the purposes of criminal law. Students in my criminal law class routinely find it relatively easy to articulate the prospective, utilitarian purposes of punishment--deterrence, incapacitation, and rehabilitation-that treat punishment as an instrument for advancing social utility by reducing future crime. But despite their considerable appeal to many students, the articulation of nonconsequentialist rationales for punishment often proves elusive.
The Queen v. Dudley & Stephens, 39 the classic lifeboat cannibalism case, provides a good example. Shipwrecked on the open sea in a small boat for twenty-five days, Thomas Dudley and his crew had little food and water and no appreciable chance of rescue. Dudley prayed for forgiveness, then slit the throat of the cabin boy who lay near death at his feet. Sustained by the boy's body and blood until rescued, Dudley was later condemned to hang, pardoned, and then used by generations of law professors to explore why criminal law punishes.
In discussing Dudley, I try to force students to grapple with nonutilitarian justifications for punishment by arguing that there may be no future utility in punishing Dudley. Incapacitation, specific deterrence, and rehabilitation do not carry much weight, one may argue, since Dudley, who was generally a law-abiding person, was unlikely to be in the same situation again. General deterrence may also carry little weight. Future sailors caught in the same sort of life-or-death predicament Dudley faced might well be unaware of Dudley's fate. They might also be beyond the reach of deterrence, incapable of rational calculation, or, even if they do calculate rationally, likely to choose the possibility of later punishment-even capital punishment-over immediate death by starvation.
14 Q.B.D. 273 (1884). [Vol. 108: 189
While the usefulness of punishing Dudley is certainly debatable, many students express a strong moral conviction that Dudley should be punished regardless of utility, but they struggle to articulate the basis for that judgment. Often they will say that "justice" demands that Dudley be punished regardless of future utility because he purposefully took another's life-that is, because of his conduct, his mental state, and the resulting death he caused. As these students read further in the casebook, they usually embrace the retrospective justice paradigm and begin to articulate moral notions of desert, blame, and personal responsibility as the latent ideas behind what they earlier described simply as "justice."
In my civil procedure class, which students take in the second semester of the first year just after finishing criminal law, I ask students to compare justifying a government's exercise of power in imposing jurisdiction on an individual in a civil case to a government's exercise of power in imposing criminal punishment. What if a court, rather than sentencing Dudley to death, had imposed on him the burdens of traveling to a distant location to defend a civil suit? What, I jokingly ask, if Dudley had been condemned to travel to Florida to engage in franchise litigation with a powerful multinational corporation such as Burger King?' How would the criminal law justify such an admittedly bizarre punishment? How would that justification differ from the justification one finds for imposition of the same burden under the minimum contacts test? Under one modem mixed theory of punishment with which many students are familiar from criminal law, the punishment would have to be both useful to society and deserved by the individual. 4 1 This juxtaposition of criminal law and civil procedure sheds an interesting light on the Court's minimum contacts cases. The retrospective factors of the minimum contacts test, used to constrain government power to impose jurisdictional burdens in the civil arena, bear a striking resemblance to criminal law doctrines used to constrain government power in the criminal arena. The minimum contacts test's conduct factor parallels criminal law's actus reus requirement. The mental state and effects factors are analogous to mens rea and resulting harm elements in the criminal law, used both to limit and to grade criminal liability. By allowing intervening actors in the stream of commerce (such as consumer purchasers of a product) to insulate a defendant from the imposition of jurisdiction, the minimum contacts test's retrospective component resembles the criminal law's treatment of subsequent actors who insulate from liability earlier actors in the chain of causation.
The retrospective component's use of benefits to the defendant from contacts with the forum to justify the imposition of jurisdictional burdens does not have a direct analog in criminal law doctrine, but a similar concern about reciprocity of benefits and burdens appears in the theoretical literature on retribution. In International Shoe, Justice Stone addressed the benefits enjoyed by a foreign defendant from its contact with the forum, stating that:
[T]o the extent that a corporation exercises the privilege of conducting activities within a state, it enjoys the benefits and protection of the laws of that state. The exercise of that privilege may give rise to obligations, and, so far as those obligations arise out of or are connected with the activities within the state, a procedure which requires the corporation to respond to a suit brought to enforce them can, in most instances, hardly be said to be undue. 4 2 In rationalizing the practice of criminal punishment, Herbert Morris, a well-known criminal law theorist usually associated with the "just deserts" school, posits an equilibrium of benefits and burdens among the members of society similar to the reciprocity of benefits and obligations Justice Stone described. 43 The burdens emerge when citizens restrain themselves from actions that interfere with the rights of others, and the reciprocal benefits lie in freedom from interference by others. A criminal act by one member of society upsets this equilibrium. In Morris's view, "[]ustice-that is punishing such individuals-restores the equilibrium of benefits and burdens by taking from the individual what he owes, that is, exacting the debt."'4 In both jurisdiction and criminal law, then, an individual can be said to deserve the imposition of government burdens-whether in the form of punishment or subjection to jurisdiction-if she has received reciprocal benefits from that government. ' I do not wish to overstate the parallels between criminal law and the retrospective component of the minimum contacts test; nor do I wish to exaggerate their significance. Clearly, imposing criminal punishment on an innocent person is an injustice of a different order from imposing civil jurisdiction on an undeserving nonresident defendant. Nonetheless, I do 45. See Kogan, supra note 7, at 363 (discussing the grounding of such reciprocity in a political "benefaction principle"); see also Brilmayer, supra note 4 (discussing such reciprocity in terms of social contracts).
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Desert, Utility, and Minimum Contacts think these parallels are more than coincidental and that they provide insight into why the retrospective factors seem so intuitively appealing in assessing the validity of jurisdiction. Both jurisdiction and criminal punishment present the potential use of government power to coerce individual citizens in the name of collective utilitarian goals such as reduction of crime or efficient adjudication of cases. In both contexts, we seek to limit this potential government coercion of individuals with constraints based on the common moral intuition, expressed in the "retrospective justice" paradigm, that an individual can appropriately be coerced by government to advance collective ends only if the individual deserves that coercion. Our notion of desert draws on ideas of accountability that in turn derive from notions of free will and choice. Herbert Packer, for example, has written that the rationale for the criminal law's actus reus requirement rests in part on notions of culpability and that If an individual has made choices-to act, to cause results or effects, to receive benefits-then it is just to require that individual to answer for those choices. 47 In criminal law, one is held to answer by receiving punishment. In the jurisdictional context, one is held to answer by having to respond to a lawsuit.
One might object to using desert as a justification for jurisdiction on the ground that it inappropriately presupposes wrongdoing on the part of a defendant. Imposition of jurisdiction, after all, is simply one step in an action that may or may not find the defendant to be a wrongdoer. Moreover, some conduct that may support imposition of jurisdiction, such as interstate commercial activity, is precisely the sort of activity government encourages. The notion of desert, however, is not necessarily pejorative. Rather than being inherently positive or negative, desert is a relational quality that exists between a person and something earned by or owed to that person. One may deserve, for example, a reward or a reputation, a promotion or a prison term. 
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said to deserve. 48 This duality is captured in the definition of desert as either "a reward or punishment deserved or earned by one's qualities or acts." 4 9 In addition to desert's positive and negative forms, this same definition illustrates that desert depends on a retrospective assessment of criteria closely associated with an individual, such as the person's "qualities or acts," and presents a sharp contrast to the sort of predictive, collective costbenefit analysis that drives the notion of utility. One may deserve a reward for having returned a lost pet, a reputation for dishonesty by having cheated, ajob promotion by having done one's job well, or a prison term by having stolen someone else's money. In each of these examples, the quality of desert as something earned or owed based on an individual's past conduct remains the same, though what is deserved and the precise basis for desert differs in each. I argue that a defendant may similarly be viewed as deserving the burdens of jurisdiction based on the minimum contacts retrospective factors without implying anything negative, much less wrongdoing.
My aim in transplanting the notion of desert from its familiar surroundings in criminal law into the law of personal jurisdiction is not to capture the negative implication of wrongdoing that desert carries in, the criminal context. Rather, I seek to draw on the sense of desert that transcends particular contexts and speaks more generally to the relational nature of something earned by or owed to an individual on the basis of criteria such as past conduct and mental state. Desert as used in the criminal law is simply a vivid illustration of this general sense. I also wish to borrow from criminal law the rich blend of criteria-such as conduct, mental state, and result-that it uses to determine desert. In criminal law, we move from these factors to a finding of desert by an inference labeled "culpability." In jurisdiction, I suggest an analogous but not identical inferential step from the minimum contacts retrospective factors to a finding of desert, an inference more appropriately and neutrally labeled one of responsibility rather than culpability."
48. See GEORGE P. FLETCHER, BASIC CONCEPTS OF LEGAL THOUGHT 96 (1996) ("The striking feature of desert... is that it comes in both positive and negative forms. We earn money and we earn punishment. We are both praised and blamed for our actions. when rewards and penalties are just, we say that we deserve them.").
49. WEBSTER'S THIRD NEv DICTIONARY OF THE ENGLISH LANGUAGE 610 (1986).
See
Brilmayer, supra note 6, at 89 (" [I]mposition of legal burdens on the defendant is reasonable only if the defendant was somehow responsible for those occurrences." (emphasis added)); cf. World-Wide Volkswagen, 444 U.S. at 311 (Brennan, J., dissenting) ("People should understand that they are held responsible for the consequences of their actions and that in our society most actions have consequences in other states." (emphasis added)).
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Utility and Minimum Contacts' Prospective Component
Why should prospective factors such as efficiency, party convenience, or impact on foreign policy play a role in the minimum contacts test? Why not use only retrospective factors such as past conduct to measure the validity of jurisdiction as the Court did in International Shoe? Though the Supreme Court has steadily increased the number and importance of the prospective factors over the years, as with the retrospective factors it has provided no explicit justification for including them in minimum contacts analysis other than saying that they are a function of "reasonableness" or "fairness."
As with the retrospective factors, the Court's failure to articulate explicitly the relevance of the prospective factors to jurisdictional validity may be explained by the intuitive appeal of factors such as efficiency and convenience to our sense of pragmatism. Just as we want legal rules to be intrinsically just, we also want them to be useful and practical. That jurisdictional rules should operate efficiently and be concerned with party convenience may appear so self-evident that it might seem unnecessary to articulate a justification for incorporating such factors into minimum contacts analysis. As George Fletcher has written, "[t]he most common mode of moral reasoning in the Anglo-American tradition is cost/benefit analysis-the 'balancing' of competing advantages and disadvantages of adopting particular courses of action. As the argument goes, all legal decisions (by individuals as well as courts) should be judged according to their consequences.,, 51 This tendency toward instrumental thinking is reinforced in approaching civil procedure issues such as jurisdiction by the inherently instrumental nature of procedural law, which is often viewed as simply a means for enforcing substantive law. 52 I find, as Fletcher suggests, that the arguments most readily accessible to my students, both in criminal law and civil procedure, are ones geared toward instrumental value based on future consequences. In contrast to their gradual appreciation of nonconsequentialist arguments such as those based on desert, students need little prompting to recognize utilitarian arguments; the problem, rather, is how to contain their enthusiasm for these arguments. In my view, the history of the minimum contacts test, in particular the 51. FLETCHER, supra note 48, at 144. 52. See, e.g., BLACK'S LAW DICTIONARY 1203-04 (6th ed. 1990) (defining procedure as "the mode of proceeding by which a legal right is enforced, as distinguished from the substantive law which gives or defines the right"); BRYAN A. GARNER, A DICTIONARY OF MODERN LEGAL USAGE 697 (2d ed. 1995) ("Procedural law... consists of the rules by which one establishes one's rights, duties, liberties, and powers--either by litigation or otherwise.... [I]n civil law and procedure, substantive law defines the rights and duties of persons, while procedural law defines the steps in having a right or duty judicially defined or enforced.").
growth of the prospective component, reveals that the Supreme Court has had a similar problem corralling its enthusiasm for prospective utility.
A comparison of minimum contacts' prospective factors and criminal law's prospective purposes highlights the difficulties inherent in a utilitarian approach to minimum contacts. The instrumental purposes of the criminal law are usually listed as deterrence, incapacitation, and rehabilitation. There is plenty of potential for conflict among them. A harsh prison sentence, for example, may generally deter and incapacitate but be counterproductive in terms of rehabilitation. 5 3 But the various purposes share the common goal of advancing a particular form of social utilitycrime reduction. In fact, one commentator describes criminal law as having only one prospective purpose-crime reduction-and views deterrence, incapacitation, and rehabilitation as simply three different means of pursuing that purpose. 4 Minimum contacts' prospective factors, by contrast, are more plentiful and more difficult to integrate than the prospective purposes of criminal law. The current list, set forth in Figure 2 , features eight such factors, some with multiple subcategories, and there is no sign that the Supreme Court will not continue to add new ones. Reading through its minimum contacts cases, one gets the sense that the Supreme Court has never encountered a social objective to which it was unwilling to harness the minimum contacts doctrine. Unlike the goal of crime reduction, which provides a unifying focal point for criminal law's prospective purposes, the only goal that unifies prospective minimum contacts factors such as efficiency and foreign policy is the highly abstract notion of social utility.
In addition, application of some of the prospective factors seems enormously complicated and raises questions that neither courts nor parties to lawsuits seem particularly competent to resolve. Some factors, such as the relative convenience to plaintiff and defendant of litigation in the forum and the location of witnesses, are straightforward. But assessing a lawsuit's impact on foreign policy, by contrast, seems quite difficult. Indeed, the foreign policy of the United States is often a complex web of poorly articulated and conflicting goals. In Asahi, for example, it is unclear [P]risons may have disastrous side effects. Today's inmates call them "crime colleges"; the eighteenth and nineteenth centuries used the term "seminaries of vice." There seems to be little doubt that prisons breed crime. Inmates are recruited into a social system that fits them for careers in crime and for little else. Of course, prisons also "cure" crime in the sense that they deter some criminals and, through incapacitation, stop some crime from happening. Id. [Vol. 108: 189 whether allowing Japanese companies to be sued in U.S. courts advanced or obstructed foreign policy toward Japan. Is a court competent to resolve these questions, which are usually seen as the exclusive province of the executive branch of the federal government? Admittedly, foreign policy will play a role in a relatively small number of minimum contacts cases. But consider the factor of the "shared" interests of the fifty states in advancing their social policies. How is a court to inform itself about what those policies are, given that they will doubtless be numerous and conflicting? How is it to calculate and measure the impact of assertion of jurisdiction on those policies? These strike me as vastly more complicated tasks than those presented by other prospective factors such as efficiency, party convenience, and the location of witnesses.
Articulating utility as the driving force behind the prospective factors will not solve all these problems, but it at least provides a commonthough fairly abstract-focal point that distinguishes the prospective factors from those found in the retrospective component.
II. THE PuRPoSES OF THE MINIMUM CONTACTS TEST
Why does the Supreme Court concern itself with limiting the reach of state jurisdiction? What underlying purposes drive the minimum contacts test? The desert and utility framework set forth in Part I aids in critically examining how the Court answers these questions.
Early cases such as International Shoe, Travelers, and McGee do not elaborate on the policies behind the minimum contacts test; they simply say it is based on due process. But starting with Hanson, a number of the Court's decisions specifically mention two possible purposes: (1) protecting the individual defendant from the burdens of jurisdiction; and (2) maintaining an appropriate balance of power among the states in our federal system of government. 55 This Part will examine these two purposes in more detail.
A. Protecting the Individual Defendant
The Court has expressed concern over protecting individual defendants from government imposition of the burden of defending away from home. 57 And the defendant's inconvenience in defending away from home has often been mentioned as a prospective factor in minimum contacts cases since International Shoe. 58 These statements of purpose about protecting the individual are both overstated and incomplete. They say that the purpose of the minimum contacts test is to immunize and protect defendants from distant and inconvenient litigation. Yet under the test the Court actually approves the imposition on defendants of distant and inconvenient litigation, as long as they have sufficient contacts with the forum. The minimum contacts test was not, for example, a guarantee of immunity from inconvenient, distant litigation for the defendants in Calder or Burger King. In apparent contradiction of Hanson's and World-Wide Volkswagen's promises of immunity and protection from inconvenient, distant litigation, the Court approved imposition of inconvenient, distant litigation in both cases. In Calder, Florida residents were required to defend in California. 59 In Burger King, a Michigan resident was required to defend in Florida. 6 As [Vol. 108: 189 inconvenience to the defendant? The Court's cases do not explicitly answer these questions.
Viewing desert as the animating purpose of the retrospective component fills in some of these gaps. Rather than simply asserting without qualification that the test "protects" or "immunizes" defendants from "inconvenient or distant litigation," the test's purposes could be stated more fully and clearly as protecting a defendant from undeserved burdens resulting from the forum's exercise of jurisdiction. This revised statement of purpose brings two improvements. First, it openly acknowledges that the rule operates selectively. Second, it clearly sets forth desert as the retrospective criterion for that selection.
B. Federalism
The use of federalism-the concern that states "not reach out beyond the limits imposed on them by their status as coequal sovereigns in a federal system" 6 -has waxed and waned in the Court's descriptions of the purposes of the minimum contacts test. International Shoe seemed to replace territorial sovereignty, which had previously been the lodestar of personal jurisdiction, 62 with the minimum contacts test. 63 [In Pennoyer, Justice Field] based his theory on two interrelated "principles of public law": first, "that every State possesses exclusive jurisdiction and sovereignty over persons and property within its territory;" and second, "that no state can exercise direct jurisdiction and authority over persons or property within its territory." Thus, each state would be exclusively powerful over the persons and property inside its borders and absolutely powerless over all persons and property outside those borders.
Id. (citations omitted).
63. See International Shoe Co. v. Washington, 326 U.S. 310,316 (1945) . The Court wrote:
[D]ue process requires only that in order to subject a defendant to a judgment in personain, if he be not present within the territory of the forum, he have certain minimum contacts with it such that the maintenance of the suit does not offend "traditional notions of fair play and substantial justice." Id.
64. Hanson states that the minimum contacts test's restrictions are "more than a guarantee of immunity from inconvenient or distant litigation." Hanson, 357 U.S. at 251. They are also "a consequence of territorial limitations on the power of the respective States." Id. Similarly, WorldWide Volksivagen states that the test has two purposes: "It protects the defendant against the burdens of litigating in a distant or inconvenient forum. And it acts to ensure that the States, through their courts, do not reach out beyond the limits imposed on them by their status as coequal sovereigns in a federal system." World-Wide Volkswagen, 444 U.S. at 292.
Court downplayed federalism as one of the test's purposes' 65 and five years later, the Court apparently abandoned it in a footnote in Burger King. 66 The current and future status of federalism as one of the test's purposes is subject to debate. 67 The inclusion of federalism as one of the minimum contacts test's purposes leads to a number of theoretical and practical problems. The Due Process Clause is the constitutional basis of the minimum contacts test; 6 1 it is difficult to reconcile concern about balance of power among states with that clause's text and history, both of which focus on the impact of the exercise of government power on individuals rather than on other governments. 69 Similarly, federalism is inconsistent with the notion that an individual can waive the protections afforded by-the minimum contacts test. 7 "
Unlike the burden of having to defend a lawsuit in a distant state, which is relatively easy to grasp, it can be hard on a practical level to see one state's exercise of jurisdiction over a sister state's citizen as a serious threat to our federal system. The United States' national fabric has become so tight and interstate activity, including the appearance of citizens of one state in the courts of another, has become so common that one state's exercise of jurisdiction over the citizen of another state seems entirely consistent with-rather than antithetical to-the current realities of the federal system. And at a time when states are concerned with the growing size of their 65 It is true that we have stated that the requirement of personal jurisdiction, as applied to state courts, reflects an element of federalism and the character of state sovereignty vish-vis other States.
The restriction on state sovereign power... however, must be seen as ultimately a function of the individual liberty interest preserved by the Due Process Clause. That Clause is the only source of the personal jurisdiction requirement and the Clause itself makes no mention of federalism concerns. Furthermore, if the federalism concept operated as an independent restriction on the sovereign power of the court, it would not be possible to waive the personal jurisdiction requirement: Individual actions cannot change the powers of sovereignty, although the individual can subject himself to powers from which he may otherwise be protected. 456 U.S. 694,702 n.10 (1982).
66. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 472 n.13 (1985) ("Although this protection operates to restrict state power, it 'must be seen as ultimately a function of the individual liberty interest preserved by the Due Process Clause' rather than as a function 'of federalism concerns."' (citation omitted)).
67. Compare Kogan, supra note 7, at 262-70 (arguing that federalism is an important aspect of the debate about personal jurisdiction), with Redish, supra note 5, at 1120 (arguing for the abandonment of federalism as an underlying purpose of the minimum contacts test). It is also hard to grasp federalism's contribution to minimum contacts analysis. Hanson and World-Wide Volkswagen, which advance federalism as one of the test's purposes, do not seem markedly different from Burger King, which rejects federalism, at least not in a way that can be linked to acceptance or rejection of federalism. And the Court has never stated precisely how the minimum contacts test gives expression to federalism.
Adopting the desert and utility framework described in Part I will not resolve the problems raised by federalism. But, as outlined in Part V, a mixed theory built on this framework allows for federalism to find explicit expression in the minimum contacts test.
C. Utility
The purpose of advancing prospective utility is apparent in the Supreme Court's minimum contacts cases. Yet unlike the goals of protecting the individual defendant and federalism, the Court never explicitly identifies it as a concern animating the minimum contacts test. Nonetheless, a utilitarian sensibility about the usefulness of the forum state's exercise of jurisdiction pervades many passages in its minimum contacts cases, such as International Shoe's reference to "fair and orderly administration of the laws" as a purpose of the Due Process Clause. 72 The Court's steady expansion of the prospective factors used in the minimum contacts test, reviewed above and enumerated in Figure 2 , also indicates increasing concern with assessing the future usefulness of a forum's exercise of jurisdiction. Will it be efficient? Will it make pragmatic sense in terms of witness location? Will it advance the forum's interest in providing a forum for one of its citizens or regulating the defendant's conduct? Will it help the states advance their shared social policies? How will it affect the federal government's foreign policy interests? Each of these questions looks to the consequences of the exercise of jurisdiction and views the exercise of jurisdiction as an instrument to be evaluated in light of those consequences.
The Court's vocabulary can mask this fairly obvious concern with utility. For example, the Court sometimes uses the terms "reasonableness" 7 3 or "fairness" ' in contexts that make it clear that the 7 1. For a critical review of the perceived "litigation explosion" that has caused this concern, 
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The Yale Law Journal real concern is utility. The use of the term "fairness" to describe an ex ante inquiry into utility is particularly confusing because fairness is commonly used to express values at odds with utility. ' Articulating utility as the animating purpose of the prospective component would simply bring express acknowledgment to what is obvious but unacknowledged in the Court's minimum contacts cases: Utility has come to play an increasingly prominent role in minimum contacts analysis. It also allows us to confront openly the challenge of integrating utility with the purposes that the Court has openly acknowledged: protecting the individual and preserving federalism.
III. MENTAL STATE
In this part, I examine the Supreme Court's use of the defendant's mental state as a retrospective criterion for assessing the defendant's "jurisdictional desert." Following Hanson's unexplained injection of mental state into the minimum contacts formula, 76 later cases such as World-Wide Volkswagen and Burger King make it an analytical focal point. In their imprecision in handling the issue of mental state and the resulting confusion, these cases replicate judicial treatment of mens rea, the "requisite but elusive" mental element in criminal law. 7 7 Comparing criminal law's treatment of mens rea with minimum contacts' treatment of mental state helps to expose some sources of the latter's confusion and to reveal some potential remedies.
A. Criminal Law's Treatment of Mens Rea
A persistent problem in the legal treatment of mental state has been a failure to distinguish clearly between different mental states such as purpose, negligence, and recklessness. For example, "intent" commonly means the subjective mental state of having something as one's conscious object. It is synonymous with "purpose." 7 But in criminal law, judges have often made intent into a term of art, expanding its technical legal meaning 78. THE AMERICAN HERITAGE DICTiONARY, supra note 11, at 592 (defining "intent" as "[tlhat which is intended; purpose" and "intend" as " [t] o have in mind some purpose or design").
[Vol. 108: 189 beyond its common meaning to include mental states other than purpose, such as negligence and recklessness. 7 9 In doing so, they have blurred distinctions with moral and practical significance for grading and punishment.
Intent in the common meaning is subjective and associated with a high level of culpability. Intentional homicide, for example, typically is classified as murder, one of the most serious of criminal offenses in terms of punishment and stigma." 0 Negligence conveys the inadvertent taking of a foreseeable risk, 81 is typically characterized as an objective mental state, and is generally viewed as a far less culpable mental state than intent. Negligent homicide, for example, receives a much lighter sanction than murder. 8 2 Recklessness is a mixed subjective/objective mental state in which an actor actually foresees a risk and nonetheless acts. mhe phrase "criminal intent" is sometimes used to refer to criminal negligence or recklessness. Similarly, the notion of 'constructive intent' has been used by some courts; it is first asserted that intent is required for all crimes, and then it is added that such intent may be inferred from recklessness or negligence. It would make for clearer analysis if courts would merely acknowledge that for some crimes intent is not needed and that recklessness or negligence will suffice.
Id. (footnote omitted); see also ROLLN M. PERKINS & RONALD N. BOYCE, CRIMINAL LAW 832-33 (3d ed. 1982). Perkins and Boyce write:
The phrase 'criminal intent' is one that has been bandied about with various meanings not carefully distinguished.... Often it is used to include criminal negligence as well as an actual intent to do the harmful deed, although at other times such negligence is referred to as a substitute, so to speak, for criminal intent in connection with certain offenses. Id. at 835.
At least two cases exemplify the phenomenon of courts' including recklessness or negligence within the legal meaning of intent. See Woodward v. State, 144 So. 895, 896 (Miss. 1932) ("Intent is a necessary element of assault and battery... [that] may be committed with a motor vehicle by striking a person, or a vehicle in which he is riding, either intentionally or by driving so negligently as to constitute a reckless disregard of human life and safety."); Pool v. State, 13 S.E. 556, 557 (Ga. 1891) ("The law infers guilty intention from reckless conduct; and where the recklessness is of such character as to justify this inference, it is the same as if the defendant had deliberately intended the act committed.").
80. See, e.g., 18 PA. CONS. STAT. ANN. § 2502(a) (West 1983) (stating that murder is punishable by death or life imprisonment).
See, e.g., MODEL PENAL CODE § 2.02(2)(d).
A person acts negligently with respect to a material element of an offense when he should be aware of a substantial and unjustifiable risk that the material element exists or will result from his conduct. The risk must be of such a nature and degree that the actor's failure to perceive it, considering the nature and purpose of his conduct and the circumstances known to him, involves a gross deviation from the standard of care that a reasonable person would observe in the actor's situation.
Id.
82. See, e.g., MODEL PENAL CODE § 210A(1). Negligent homicide is a third degree felony. See id. § 210A(2). A third degree felony is punishable with a sentence of one to five years. See id. § 6.06(3).
83. See, e.g., MODEL PENAL CODE § 2.02(2)(c). A person acts recklessly with respect to a material element of an offense when he consciously disregards a substantial and unjustifiable risk that the material element between negligence and intent in culpability. Recklessness normally qualifies one for manslaughter, which falls between murder and negligent homicide in the hierarchy of criminal homicide. 84 Neither negligence nor recklessness shares the purposive quality of intent. The use by judges of the word "intent" to encompass three such distinct mental states, 85 two of which differ significantly from the meaning of intent in common use, has been a perennial source of semantic and conceptual confusion in criminal law.
Director of Public Prosecutions v. Smith, 6 an English homicide case, provides a classic example of conflating negligence and intent and demonstrates the parallels between judicial fumbling with mental state in criminal law and in minimum contacts doctrine. Charged with killing a police officer, the defendant in Smith lacked purpose to kill the officer but was nonetheless prosecuted for murder under a theory that intent to inflict grievous bodily harm qualified the defendant for murder. 87 As the drafters of the Model Penal Code noted in criticizing the case, Smith "effectively equated" such intent "with what the defendant as a reasonable man must be taken to have contemplated, thus erecting an objective rather than a subjective inquiry to determine what the defendant 'intended."' 88 In short, Smith treats negligence regarding grievous bodily harm as synonymous with intent to inflict grievous bodily harm and in doing so creates a crime of negligent murder.
B. Purpose and Foreseeability in Minimum Contacts Analysis
In minimum contacts cases such as World-Wide Volkswagen and Burger King, the Supreme Court treats the word "purposeful" with precisely the same imprecision Smith displays regarding intent. 8 9 One would think that Hanson's purposeful availment requirement would require actual, subjective purpose. But as Smith did with intent, World-Wide Volkswagen and Burger King define purpose as an objective mental state of foreseeability similar to negligence. exists or will result from his conduct. The risk must be of such a nature and degree that, considering the nature and purpose of the actor's conduct and the circumstances known to him, its disregard involves a gross deviation from the standard of conduct that a lawabiding person would observe in the actor's situation.
Id.
84 if it asserts personal jurisdiction over a corporation that delivers its products into the stream of commerce with the expectation that they will be purchased by consumers." (emphasis added)). 95. Jerome Hall criticized the phrase "wilful, wanton negligence" used by courts to describe criminal mens rea as suggesting "a triple contradiction." Negligence implies inadvertence, wilful implies intent, and wanton implies recklessness. For an explication of Hall's argument, see MODEL PENAL CODE § 2.02 commentary at 242 (1985):
As Jerome Hall has put it, the judicial "opinions run in terms of 'wanton and wilful negligence,' 'gross negligence,' and more illuminating yet, 'that degree of negligence that is more than the negligence required to impose tort liability.' The apex of this infelicity is 'wilful, wanton negligence,' which suggests a triple contradiction-'negligence' implying inadvertence; 'wilful,' intention; and 'wanton' recklessness. 
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timing of the confusion found in cases such as Burger King and WorldWide Volkswagen. By the 1980s, when these opinions were written, many states had adopted the Model Penal Code's precise and simplified treatment of mental state, resulting in clearer, more consistent judicial treatment of criminal mens rea issues in state courts. 97 Unfortunately, the Supreme Court's handling of mental state in its minimum contacts cases shows no similar signs of improvement.
C. Framing the Issue of Mental State
In addition to its failure to distinguish clearly among different mental states, the relational nature of mental states gives rise to a second problem in the Court's minimum contacts cases. Clearly, one may simultaneously have different mental states regarding different things, such as purpose regarding the act of driving a car but ignorance or negligence regarding the fact that the car contains marijuana. 9 Clarity and consistency in framing the issue of mental state allows us to analyze an individual's mental state with precision.
The minimum contacts cases are wildly inconsistent in their framing of the mental state question. The phrase "purposeful availment" indicates that the critical mental state pertains to availment, but the Court never defines availment. In the passage from Burger King quoted above in which the Court gives purpose an objective meaning, the Court says that the defendant's mental state about "'being haled into court"' in the forum is critical. 99 Other passages suggest that the critical mental state pertains to the defendant's own conduct, l "' the purchase of a product by forum consumers, 10 1 and the benefits received from the forum. 0 [Vol. 108:189 choice of focal point currently remains unexamined in the Court's cases and therefore unconstrained by any articulated principles. Consider a hypothetical case in which the defendant purposefully manufactures a product in her home state. Assume it is not her objective to sell her product in the forum, nor is she aware that such sales are practically certain to occur. In other words, she lacks either purpose or knowledge regarding purchase of her product by forum consumers. Assume also that she should be aware of a substantial likelihood of such purchases in the forum. In such a case, her mental state regarding the sale of her product in the forum is roughly equivalent to what the Model Penal Code calls negligence. Assume also that purpose is the required mental state for minimum contacts analysis. Does the defendant in this hypothetical have purpose? The Court can control the answer to this question by how it frames its analysis of mental state. If it chooses to make the defendant's conduct the focal point of the mental state analysis, then she has purpose. If it chooses to make the purchase of her product by forum consumers the focal point, she lacks purpose.
D. Possible Remedies
How might the Court improve its treatment of mental state? As pointed out above, the Court currently mentions a wide range of mental states in its minimum contacts cases. If it continues to employ an assortment of mental states, the Court must distinguish more clearly among them and be more consistent in its framing of the issue of mental state. In short, the Court needs to do to its treatment of mental state what the Model Penal Code did to the treatment of mens rea in criminal law. Use of an assortment of mental states could complement the proportionality requirement I suggest in Part IV. As in criminal law, the defendant's level of desert regarding the imposition of jurisdictional burdens would increase or decrease in proportion to the level of his mental state.
Another way to clarify the Court's treatment of mental state would be to simplify it by abandoning inquiry into the defendant's subjective mental state in favor of a purely objective standard focusing on the degree of foreseeability. This second alternative strikes me as the more sensible path for reform for several reasons. The consequences of an imposition of jurisdiction are so much less drastic in severity and stigma than imposition of a criminal sanction that our intuitive sense of justice does not demand as searching an inquiry into subjective mental state as that found in many criminal cases. Making the test purely objective simplifies it and avoids the epistemological and practical proof objections raised by subjective
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1 0 3 In the context of summary judgment, for example, the Court has recognized that objective mental states are more amenable than subjective mental states to pretrial resolution by a judge operating without a jury.O' And despite the rhetorical emphasis on purpose in the Court's "purposeful availment" inquiries, its tendency has been to translate purpose into an objective standard.' 0 5 An objective test based on foreseeability could be integrated into a proportionality requirement by correlating the level of burden to the degree of foreseeability.
IV. PROPORTIONALITY
If the expanding list of factors described in Part I above provides the criteria for the minimum contacts test, how does the Court assess the sufficiency of the facts in a particular case in meeting these criteria? In the language of International Shoe, how does the Court "mark the boundary line" between what justifies a state's assertion of jurisdiction over a defendant under the minimum contacts factors and what does not? 1 6 In this part, I suggest that the Court answer this question by using a proportionality requirement similar to one found in criminal law. In short, the strength of the justification for imposing jurisdiction should be proportional to the degree of burden that jurisdiction actually imposes on the defendant.
A. Fairness, Justice, and Reasonableness
Although the Court has at times been expansive 7 and at other times restrictive"'° in marking this boundary line, it has regularly invoked three reference points. In International Shoe, the Court said that requiring the defendant to defend must not offend "'traditional notions of fair play and substantial justice"' '09 and must be "reasonable." 110 These three reference points-fairness, justice, and reasonableness-recur throughout the Supreme Court's minimum contacts cases after International Shoe.
Unfortunately, the abstract nature of standards such as fairness, justice, and reasonableness gives their meanings a confusing plasticity. Fairness, for example, is often used to refer to quite different, often contradictory notions. Some view fairness as concerned primarily with process. For example, a "fair" trial is one conducted according to prescribed rules." 1 Others see fairness as concerned primarily with result. In this sense, a "fair" trial is one with an accurate factual outcome. 112 For some, justice requires uniformity. Captured in the precept "treat like cases alike," 113 this view of justice measures treatment of an individual by reference to the treatment of others. A competing view of justice is that it requires individualization. Often expressed in the phrase "just deserts," it measures "just" treatment of an individual by reference to individual moral desert rather than by reference to the treatment of others. 114 And what is reasonable may vary dramatically depending on the perspective and criteria used in assessing reasonableness. In the context of self-defense, for example, reasonableness may vary according to the gender of the defendant.' 15 In the context of assessing a reasonable attorney's fee, what is reasonable may depend on whether the criterion is the amount of work invested or the value of the work to the client 16 In its minimum contacts cases, the Court has exploited rather than remedied the inherent vagueness of the terms fairness, justice, and reasonableness. It has never given them specific content, often using them . 1979) (approving a $1,000,000 attorney fee based largely on value of services to client rather than hours worked by attorney), with Bushman v. State Bar, 522 P.2d 312 (Cal. 1974) (finding a $2800 fee unreasonable based on hours worked rather than value to client). interchangeably and inconsistently. International Shoe, for example, indicates that the standards of "fair play and substantial justice" are ex post standards, used to measure whether the defendant's past "contacts" make it fair and just to assert jurisdiction." 7 But World-Wide Volkswagen treats "fair play and substantial justice" as ex ante standards, used to assess the prospective factors after minimum contacts have been established under the retrospective factors."' In Asahi, the Court referred to its assessment of the prospective factors as bearing on "the determination of the reasonableness of the exercise of jurisdiction," 119 the same inquiry that World-Wide Volkswagen refers to as the "fair play and substantial justice inquiry."
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In short, it is not clear which conceptions of fairness, justice, and reasonableness govern the minimum contacts test. Conflicting and poorly articulated views of fairness, justice, and reasonableness appear to compete for expression in the Court's minimum contacts cases.
B. Proportionality as a Means for Marking the Boundary
As the preceding discussion demonstrates, a central, elusive question in minimum contacts doctrine is how to determine the sufficiency of a defendant's contacts. What quantity or quality of contacts justifies a state's asserting jurisdiction over a nonresident? The Court has often stated that its method for drawing the "boundary line" between insufficient and sufficient contacts is not "simply mechanical or quantitative" 121 and has referred to fairness, justice, and reasonableness in measuring sufficiency." Otherwise, the Court has provided little guidance on this question. I suggest that the Court explicitly recognize a principle of proportionality as the primary criterion for determining the sufficiency of a defendant's contacts.
To understand and apply the proportionality requirement discussed in this section, it is necessary to focus precisely on just what it is that requires justification in minimum contacts analysis. Should the concern be with justifying the entire burden defending the suit places on a defendant? Or is the proper focus any marginal increase in burden that would result if the [Vol. 108:189 defendant defended the suit in the forum chosen by the plaintiff rather than at home? Justice Brennan implicitly adopted the latter focus on the marginal increase in burden in his dissent in World-Wide Volkswagen, finding the burden in that case slight because if the suit went forward in the forum "the defendant would bear almost no burden or expense beyond what he would face if the suit were in his home State." " Since a state clearly can assert jurisdiction over its own citizens, the defendant's home state could impose on her the burden of defending at home, regardless of magnitude, without a constitutionally valid complaint from the defendant. Such a burden is simply a result of the plaintiff's choice to sue the defendant. In most cases, this burden inevitably will be borne by the defendant either at home or elsewhere.
By contrast, any marginal increase in the burden of defending the suit due to the defendant's having to defend in a foreign forum results from the plaintiff's choice of forum rather than from her choice to sue. Since the plaintiff's choice of forum, rather than her choice to sue, is the primary concern of minimum contacts inquiry, the only burden that should count for minimum contacts purposes is the marginal increase attributable to that decision. Expenses for travel and local counsel and the application of less favorable and more costly procedural, evidentiary, or substantive rules are examples of things that might produce a marginal increase in the burden of defending.
This marginal difference in burden will vary from case to case and is capable of ranging from nonexistent to severe. At the de minimis end of the burden spectrum, imagine a case in which the parties, citizens of different but adjoining states, live in cities in their respective states that are geographically quite close, such as Philadelphia, Pennsylvania and Camden, New Jersey, or Kansas City, Kansas and Kansas City, Missouri. Assume that the relevant substantive, procedural, and evidentiary rules that would be applied in both the forum and the home state are the same and that, because of the geographical proximity, the lawyer who would represent the defendant if sued in her home state can represent her in the forum state in this particular lawsuit at the same cost as in her home state. In such a case, the forum's assertion of jurisdiction may impose no marginal increase in burden on the defendant. Litigating in the out-of-state forum in such a case may in fact be less burdensome than if the defendant were sued in a distant part of her home state. 124 In short, the forum's 123. World-Wide Volkllvagen, 444 U.S. at 304 (Brennan, J., dissenting).
124. See id. at 301 n.1 (Brennan, J., dissenting) ("In fact, a courtroom just across the state line from a defendant may often be far more convenient for the defendant than a courtroom in a distant corner of his own State.").
assertion of jurisdiction would result in no marginal increase in the cost to the defendant of defending the case.
At the severe end of the burden spectrum, by contrast, consider a hypothetical case in which the forum state and the defendant's home state or country are far from one another, such as California and Japan, or Louisiana and Maine. Assume too that the forum would apply substantive, procedural, and evidentiary rules much less favorable and more costly to the defendant than those that would apply in her home state. Because of distance and the differences in applicable laws, the defendant needs to hire local counsel in addition to her regular home state lawyer. In short, litigating the case in such a forum would result in a significant marginal increase in the burden of defending the suit compared to defending at home. One could easily imagine other scenarios in which the magnitude of the burden falls somewhere between these two extremes.
Both desert and utility are matters of degree as well. A defendant that routinely sells a large volume of its product in the forum has a higher level of desert regarding the burden of responding to a lawsuit in the forum than one that occasionally sells a product there, and the occasional seller has a higher level of desert than a defendant that sold a product in the forum on a single occasion. Similarly, a defendant who acts with purpose regarding the forum has a higher level of desert than one who lacks such purpose and acts with a mental state akin to recklessness or negligence. And the utility of the forum's assertion of jurisdiction also can vary across a wide spectrum. In the most extreme cases, falling at either end of the utility spectrum, all of the minimum contacts prospective factors could weigh in favor of or against the utility of the forum's exercise of jurisdiction. In more typical cases, some utility factors could weigh in favor of and some against the utility of the forum's exercise of jurisdiction, with net utility falling somewhere in the middle of the spectrum.
In sum, burden, desert, and utility are continuous, not dichotomous. Unlike death, they exist in degrees that may 'vary greatly. The Court's current theoretical approach tends to be dichotomous: You simply have minimum contacts or you do not. Like a two-position on-off switch used to control the volume on a radio, such an approach is inappropriate for notions such as burden, desert, and utility in particular or for due process analysis generally." z By explicitly using a proportionality requirement, the Court would acknowledge and directly address the variable nature of each of these critical elements in minimum contacts analysis.
In addition to acknowledging the continuous nature of these key ingredients, the Court should also establish some correspondence among 125. Cf Redish, supra note 5, at 1138 ("[A] due process decision is generally a matter of degree.").
[Vol. 108: 189 them-that is, the Court should require proportionality between the degree of burden imposed in a particular case and the degree of desert and utility present in the same case. Such a requirement would help answer the elusive sufficiency question in minimum contacts by providing an explicit criterion where one currently does not exist. A defendant's minimum contacts would be sufficient if the degree of desert and utility revealed by the minimum contacts factors were roughly proportional to the degree of burden imposed.
Concern with proportionality permeates many different areas of law, especially criminal law. One finds it in the constitutional requirement of proportional punishment derived from the Eighth Amendment's prohibition of cruel and unusual punishments. 26 One also finds it in criminal statutes. The basic architecture of the law of homicide, for example, reveals a spectrum of offenses ranging from negligent homicide to murder, the severity of which varies in direct proportion to the mens rea of the defendant. 127 Proportionality in the context of minimum contacts jurisdiction has strong intuitive moral appeal, which may explain why individual Justices have at times expressed concern for proportionality in the context of minimum contacts. In his dissent in Hanson, Justice Black refers to a "disproportionate burden on a nonresident defendant" as offensive to International Shoe's "'traditional notions of fair play and substantial justice"' standard." But he never states the standard by which such disproportionality might be measured. And Justice Brennan, dissenting in World-Wide Volkswagen, states that "[b]ecause lesser burdens reduce the unfairness to the defendant, jurisdiction may be justified despite less significant contacts." 129 With this statement, Justice Brennan acknowledges the continuous nature of both burden and justification and suggests a correlation between them.
In more recent cases, the Court has used a two-tiered scheme to measure the sufficiency of a defendant's contacts, reflecting a crude sort of In short, the greater burden of responding to both related and unrelated cases is justified by a higher level of contacts; the lesser burden of responding only to related cases is justified by a lower level of contacts. But the concern with proportionality one may find latent in such passages remains in the shadows. And the specific-general jurisdiction scheme simply replaces the two-position approach with three positions. It still falls short of responding to the many variations one may encounter in the degrees of burden, desert, and utility implicated in minimum contacts cases.
V. A MIXED THEORY

A. One Step or Two?
The Supreme Court has been erratic on the basic architecture of the minimum contacts test. Early cases such as International Shoe and McGee used a "very loose, unstructured approach," 3 sometimes called a "unified approach," 133 which does not treat retrospective and prospective factors separately. Starting in 1980, World-Wide Volkswagen and some later cases such as Burger King and Asahi adopted a "two step" '" or "twopronged" 3 5 approach, dividing retrospective and prospective factors into distinct analytical components. Other cases after World-Wide Volkswagen, such as Calder and Keeton, returned to the original unstructured approach of International Shoe and McGee. As with the addition of factors, the cases that adopt the two-step approach neither acknowledge nor attempt to justify alteration of the test.' 36 Consequently, there is now doubt about the structure of the minimum contacts test. More specifically, there is doubt about whether the minimum contacts test has just one "loose" step mixing retrospective and prospective factors or two steps treating retrospective and prospective factors separately.
In addition to this ambiguity about whether the test has one.step or two, the cases that use the two-step approach give mixed signals as to how the two components interact. World-Wide Volkswagen treats the retrospective component as a necessary condition, fulfillment of which is assessed independent of any inquiry into the prospective component. 137 Asahi treats the prospective component the same way-as a necessary condition the sufficiency of which is assessed independently of the retrospective component. 13 Burger King, though, suggests the two components are interdependent, stating at one point that prospective factors "sometimes. serve to establish the reasonableness of jurisdiction upon a lesser showing" of the retrospective factors. 39 In the next sentence, Burger King indicates that if under the retrospective component the defendant has purposefully directed his activities at forum residents, then the burden shifts to the defendant to make a compelling showing against jurisdiction under the prospective component." Thus, adoption of the two-step approach gives rise to other ambiguities.
B. Integrating Desert and Utility
An important issue raised by the desert/utility framework discussed in Section I is how to integrate desert and utility, with their distinct perspectives and criteria, into a single minimum contacts test. The retrospective justice and prospective utility paradigms can work in harmony. A lengthy prison term for a highly culpable and dangerous defendant, for example, may be both deserved by the defendant and useful to society in preventing future crime through deterrence and incapacitation. Imposing damage liability on a negligent tortfeasor can both serve retrospective corrective justice by compensating a victim for past damages and simultaneously be socially useful in deterring other potential tortfeasors. Similarly, a state's imposition of jurisdiction on a foreign corporation may be done retrospectively just because the corporation deserves it, having purposefully marketed and sold a large quantity of its 
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products in the forum. Such an imposition of jurisdiction may be socially useful if the state is an efficient location in which to conduct the litigation. But as their viewpoints and criteria suggest, there is also significant potential for tension between the retrospective justice and prospective utility paradigms. Punishing an innocent person who appears guilty to the public could be useful in deterring future offenders but would offend retributive justice.' Rehabilitating or deterring chronic shoplifters might require lengthy incarceration out of proportion to the culpability of shoplifting. 142 Vicarious liability in tort may be socially useful in terms of deterrence 43 but contrary to retrospective justice, since it imposes the burdens of liability without proof of past culpability.'" A forum state to which a divorced, custodial parent and her children have moved and in which they have resided for years may, from society's perspective, be a useful place to litigate a child support matter brought by the custodial parent. But imposition by the forum of jurisdiction on the noncustodial parent may be retrospectively unjust if undeserved by the defendant.' 4 5 As these cases suggest, the purposes associated with the minimum contacts test may pull in opposite directions. Concern with individual justice, for example, would not dictate efficiency as a factor; neither utility nor federalism would be concerned with the defendant's past mental state. In part, it is the divergent nature of these purposes and their respective focal points that lends current doctrine an internally inconsistent, contradictory quality.
One of the advantages of articulating desert and utility as the focal points of the minimum contacts test is that it forces us to confront this tension. Paul Robinson has written about the need for developing mixed theories in criminal law to deal with just such tensions. The retrospective and prospective purposes of the criminal law-just punishment, deterrence, incapacitation, and rehabilitation-frequently conflict because, Robinson writes, "each purpose requires consideration of different criteria." 146 When such conflicts occur,
[u]ltimately a choice must be made to follow one purpose at the expense of another. Yet, when faced with conflicting purposes, judges, legislators, and sentencing-guideline drafters have no principle to guide that decision. In the absence of a guiding principle, the choices made are at best inconsistent.... At worst, the absence of a guiding principle fosters arbitrariness or prejudice. 47 The same can be said about the conflicts between desert and utility in minimum contacts cases. The minimum contacts doctrine fails even to acknowledge-much less provide guidance in resolving-such conflicts. The result, as Robinson suggests, is the sort of inconsistency and arbitrariness that has plagued the Supreme Court's minimum contacts cases for over five decades.
How should we deal with this tension? In the theoretical debate over the underlying purposes of tort law, advocates of prospective utility or retrospective justice have tended to disparage or ignore the opposing viewpoint. 1 48 Similarly, in the minimum contacts debate, some scholars have argued that the Court should adopt either an exclusively prospective or exclusively retrospective viewpoint. 149 Another way to handle the tension between social utility and individual justice can be found in the work of scholars in criminal law 5 ' and more recently in tort law' 5 ' who advance mixed theories that express concern for both prospective utility and retrospective justice. Given the Court's tendency to use both retrospective and prospective components in its minimum contacts doctrine, such mixed theories may provide useful models for accommodating the tension between these two components. Explicitly adopting such a theory would also help clarify the ambiguity about the test's current architecture.
C. Justifying With Utility, Limiting With Desert
What form should a mixed theory of minimum contacts take? In my view, the form of mixed theory that seems most promising is modeled on a form of mixed theory, popular among criminal law theorists, that uses utility as a justifying principle 52 and desert as a limiting principle. 5 As described by Michael Moore, this form of mixed theory asserts that we do not punish people because they deserve it. Desert enters in, this theory further asserts, only as a limit on punishment: We punish offenders because some net social gain is achieved, such as the prevention of crime, but only if such offenders deserve it. It is, in other words, the achieving of a net social gain that justifies punishment, whereas the desert of offenders serves as a limiting condition on punishment but as no part of its justification. 54 A minimum contacts mixed theory based on this model would have multiple steps, each explicitly tied to an underlying purpose of the minimum contacts test. There would be either two or three steps, depending on whether the Court ultimately retains or jettisons federalism as one of the test's purposes. 55 If federalism is retained as a purpose of the test, the Court would require as a first step that the prospective utility calculation regarding the forum's assertion of jurisdiction be broad enough to include and give appropriate weight to factors other than the interests of the forum and its citizens (such as efficiency from an interstate perspective). In other words, in pursuing its utility inquiry, the Court would require the forum to include and give adequate weight to the various prospective factors that call on the forum to look beyond its own parochial interests. This step would give expression to the purpose of federalism.
As a second step, the Court would determine whether the forum's exercise of jurisdiction would produce adequate utility. While the forum need not be the optimal place for resolving the case from a utilitarian perspective, the Court could nonetheless require either (1) some net gain in utility compared with possible alternative fora; or (2) sufficient proportionality between the net utility resulting from the forum's exercise of jurisdiction and the degree of marginal burden imposed on the defendant. [Vol. 108: 189
Desert, Utility, and Minimum Contacts This step would give expression to the purpose of advancing prospective utility.
As a third step, the Court would express the purpose of protecting the individual defendant by drawing on the notion of desert. It would require the Court to reject an imposition of jurisdiction, regardless of its utility, if such an imposition would be grossly disproportionate to the defendant's desert as determined by the test's retrospective factors.
In summary, the Court would ask and answer the following questions:
1. Is the utility inquiry sufficiently broad to satisfy federalism? 2. Is the forum's exercise of jurisdiction sufficiently useful? 3. Is the forum's exercise of jurisdiction grossly unjust to the individual defendant from a desert perspective?
This form of mixed theory has several things to recommend it. It gives explicit expression to each of the purposes identified in Part II. It can easily be modified if, as suggested in Burger King, the Court ultimately decides to reject federalism as an animating purpose by deleting step one and turning the test into two steps.
156 Also, it is consistent with the historical trend in the Court's minimum contacts cases from International Shoe to Asahi toward giving weight to both desert and utility and with the recent prominence of utility, which was expressed with particular emphasis in Asahi.
Recognizing utility as the primary determining principle and desert as a limiting principle in minimum contacts doctrine is consistent with the Supreme Court's larger due process jurisprudence outside the context of minimum contacts. Laurence Tribe describes the Supreme Court's due process jurisprudence as reflecting two "alternative conceptions of the primary purpose of procedural due process," which he labels "intrinsic" and "instrumental." 7 These "competing visions" "' are analogous in broad philosophical perspective to the competing retrospective justice and prospective utility paradigms in minimum contacts analysis. The intrinsic conception grounds due process rights in the dignity of the person seeking the due process right." 9 This intrinsic conception of due process could be restated as expressing the view that individuals deserve due process rights on grounds of personal dignity. What Tribe terms the instrumental conception, by contrast, "views the requirements of due process as 156. See Burger King v. Rudzewicz, 471 U.S. 462,472 n.13 (1985) . 157. TRIBE, supra note 8, § 10-7, at 666. 158. Id. 159. See id. ("One approach begins with the proposition that there is intrinsic value in the due process right to be heard, since it grants to the individuals or groups against whom government decisions operate the chance to participate in the process by which those decisions are made, an opportunity that expresses their dignity as persons.").
constitutionally identified and valued less for their intrinsic character than for their anticipated consequences as a means for assuring that the society's agreed-upon rules... are in fact accurately and consistently followed." 6 ' Again, this instrumental conception could be restated as one valuing due process rights for the prospective utility of accurately enforcing legal rules.
The instrumental view clearly has dominated the Supreme Court's due process jurisprudence, with the intrinsic view receiving occasional acknowledgment.1 61 Making the instrumental conception of utility in minimum contacts a justifying principle and the intrinsic conception of desert a secondary limiting principle is therefore consistent with the Supreme Court's general preference for instrumental over intrinsic approaches to due process.
Finally, casting desert as a limiting rather than a justifying principle in minimum contacts analysis seems to fit well with the essentially negative way both desert and due process claims are raised in the context of minimum contacts. The classic "just deserts" approach in criminal law views the need for punishment of deserving defendants as the "ethical imperative" 1 6 2 that drives criminal law. On this view, all blameworthy defendants should be punished simply because they deserve it, regardless of the prospective utility of punishment. 6 3 Casting desert as a similar ethical imperative makes no sense in the minimum contacts context. We feel no moral imperative to subject all nonresidents who satisfy the minimum contacts retrospective factors to jurisdiction by the forum just because they deserve it. We do not demand, for example, subjection to forum jurisdiction for every nonresident who purposefully sells a large volume of products in the forum, as a retributivist would demand punishment for every purposeful killer simply because he deserves it.
Many criminal law theorists, however, accept desert as a limiting principle on the application of consequentialist views of punishment." 6 On this view, criminals should be punished if it is socially useful, but only if 160. Id. § 10-7, at 666-67 (emphases added). 161. See id. § 10-7, at671. The Court, while nonetheless pursuing an almost exclusively instrumental vision in its due process jurisprudence, has at times acknowledged, that procedural due process is of intrinsic significance, alluding to considerations weighing in favor of giving an individual procedural protections well beyond those that might be justified solely by the need to make an accurate determination. (4th ed. 1991) ("The Supreme Court has tended to view its decisions on necessary procedures under the due process clause in an essentially utilitarian fashion." (emphasis added)).
162. BONNIE ETAL., supra note 153, at 10. 163. See MOORE, supra note 41, at 236 ("A retributivist theory is necessarily nonutilitarian in character, for it eschews justifying punishment by its tendency to achieve any form of net social gain. Rather, retributivism asserts that punishment is properly inflicted because, and only because, the person deserves it.").
164. See id.; see also PACKER, supra note 46, at 67-70.
they deserve punishment and only if the punishment is proportional to their desert. The crime of shoplifting, a relatively minor crime from a desert perspective, might be rampant in a particular jurisdiction. Punishing with severe prison terms both innocent persons strongly suspected of shoplifting and persons actually guilty of shoplifting might send a powerful general deterrent message. But even a jurisdiction that accepted deterrence as the determining principle for punishment would refrain from punishing in this way if it accepted desert as a limiting principle.
Desert as just such a limiting principle makes sense in the minimum contacts context. Civil defendants generally are dragged into court primarily for the utilitarian reason of aiding in the resolution of a lawsuit to enforce the substantive law. But we think it just to ask them to submit to this utilitarian demand only if they can be said to deserve that imposition.
Recognizing desert as a limiting principle allows it to act as a shield against society's tendency to use individuals merely as means to collective social goals. This shielding quality fits well with the way due process claims are raised in the minimum contacts context. When a defendant complains in a minimum contacts case about being forced to participate in a forum's litigation process, describing her complaint as a claim for due process is a bit awkward. The Supreme Court has stated that "[t]he fundamental requisite of due process of law is the opportunity to be heard." 65 A defendant making a due process claim typically seeks participation in the process for resolving a dispute, most often through a hearing from a government refusing her such participation. In Fuentes v. Shevin, for example, Mrs. Fuentes wanted the chance to participate in a hearing about the seizure of her stove and stereo. 166 In a minimum contacts case, by contrast, the defendant is making the reverse of the typical due process claim. Rather than seeking to participate in a state's legal process, she wants to be shielded from coerced participation. This idea of due process as a shield from coerced participation is captured in Hanson's language about a due process 
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The Yale Law Journal "guarantee of immunity from inconvenient or distant litigation" 169 and World-Wide Volkswagen's description of one of the minimum contacts test's functions as protecting "the defendant against the burdens of litigating in a distant or inconvenient forum." 17 0 It might be more accurate, then, to describe such a defendant's claim as one for protectionfrom undue process rather than a claim for due process. Expressing desert as a limiting principle is consistent with this attitude toward due process as a shield against injustice.
VI. CONCLUSION
On Saturday afternoons, my local public radio station airs a cooking show featuring a game called "Stump the Cook." A listener calls in with a list of items occupying space in his refrigerator and challenges the show's host to create something edible and appetizing from the random ingredients. The minimum contacts test poses a similar challenge: How does one take the motley assortment of ingredients strewn throughout the Court's minimum contacts cases and turn them into a coherent, sensible theory of personal jurisdiction for nonresident defendants?
Discarding what one finds in existing minimum contacts doctrine and starting fresh may be an easier and more promising route to a satisfying theory of personal jurisdiction. As noted earlier, however, the Supreme Court has shown little inclination to discard and a strong inclination to keep, use, and add to the ingredients currently found in minimum contacts analysis. Given that attitude, the central challenge is how to make better use of what is currently there. A mixed theory of personal jurisdiction such as the one advanced in this Essay, blending notions of desert, utility, and proportionality, would do just that. It would make use of all the current minimum contacts factors, allow for new additions to both the desert and utility components, and blend them in a way that is both just and workable.
Such a theory will not cure all the ambiguities found in the minimum contacts doctrine. Desert and proportionality are difficult to assess, and each is subject to measurement by differing and often conflicting standards. Desert, for example, may be gauged by internal fault or resulting harm. Calculations of utility are similarly freighted with weighing and common metric problems. But as with all legal rules, the standard of acceptability for a theory of personal jurisdiction should not be perfection, but whether the theory improves on the current state of doctrine. And, in comparison with [Vol. 108:189 the current state of the minimum contacts test, a mixed theory such as that suggested in this Essay would represent a significant increase in both coherence and rationality.
